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tfclly respond ,c *e tal Office Action mailed February 4, 2003. 
Applicants respectfully respono 

.14* 14 16-30 33-42,45-50,52-55,57-62, 
* vtheExaminerfornotingthatclannsl-^e-H.ieBU^ 

ApplicantslhanktheExanune 

65 69 72 75 79 -80 > 84-89an d 92areallow a bleov e r^pnora r t. Ctaon.9 

- , Applicants respectfully disagree with this reieeuon and 
u „ der 35 U.S.C. § 135 0) as unt,mely. AppHcants p 

^r~^""****'~~' thePTOmoretna non, y ear a ne r 
Claims 93-108 are rejected for allegedly being filed rn the PTO rnor 

, xa 28 ->000 Applicants added 
fOS Patent 6 043.026. The "026 pare* i*ued on March 28. -000. 

d*» 93-108 in ,h= Amendment Under 37 C.F.R. 5 • 
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Examiner accords t ber^dateofMarch29 ) 200l asthedatetheclaimswerefikdwilhthePatent 
Office. Yet Applicants are entitled to the mailing date of March 27, 2001 because that is the date 
that the claims were mailed to the PTO in compliance with the certificate of mailing provisions of 
37CF.R. § 1.8. 

Under 37 C.F.R. § 1.8, an Applicant is entitled to the date of mailing if th«t document 
includes a certificate of mailing : 

37 CFR 1-8 Certificate of mailing or transmission, 
(a) Except in the cases enumerated in paragraph (a)(2) of this section, 
correspondence required to be filed in the Patent and Trademark Office within a 
set period of time will be considered as being timely filed if the procedure 
described in this section is followed. The actual date of receipt will be used for all 

other purposes. . 

(1) Correspondence will be considered as being timely filed it: 

(i) The correspondence is mailed or transmitted prior to expiration of the set 

period of time by being: 

(A) Addressed as set out in § 1.1(a) and deposited with the U.S. 
Postal Service with sufficient postage as first class mail; or 

(B) Transmitted by facsimile to the Patent and Trademark Office in 
accordance with § 1.6(d); and 

(ii) The correspondence includes a certificate for each piece of correspondence 
stating the date of deposit or transmission. The person signing the certificate 
should have reasonable basis to expect that tie correspondence would be mailed 
or transmitted on or before the date indicated.... 

Here, Applicants complied with Rule 1.8 when submitting claims 93-108. These claims 
were submitted in an amendment mailed on March 27, 2001 . before one year from the issuance 
of US Patent 6,043,026. That amendment included a certificate of mailing addressed as in 37 
C.F.R. § l-l(a) and deposited with sufficient postage as firstclass mail. Clearly, the document 
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had sufficient postage as the Examiner admits that it was received on March 29, 2001, which is 
only two days after its mailing. Pursuant to 37 C.F.R. §1.8 (a)(l)(ii), the amendment included a 
certificate stating that it was deposited on March 27, 2001 and was signed by aperson having 
reasonable expectation that the amendment would be mailed on that date. The certificate was 
signed by Ms. Jean Marshall, an administrative assistant at Connolly, Bove, Lodge and Hutz. 
Ms. Marshall personally signed the certificate and deposited the amendment with the mailroom 
personnel at Connolly Bove Lodge and Hutz, with the reasonable expectation that they would 
follow their standard, daily procedure and deposit the amendment with the other outgoing mail 
whh the US Postal Service before the end of the day. Thus, because the procedures of 37 C.F.R. 
§1.8 were followed, Applicants respectfully submit that the claims required to be filed by March 
28, 2001 were timely filed by their mailing on March 27, 2001. 

The Office Action asserts that Applicants must provide the US Patent Office with - a 
certified copy of the certificate . of mailing issued by the US Postal Office" on March 2 7, 2001 or 
March 28, 2001 (page 2). No statutory or regulatory support for this requirement is died in the 
Office Action, and Applicants know of no such support. Furthermore, the Office Action faults 
Applicants for not providing "official evidence" that the amendment was filed with Ac US Postal 
Service prior to expiration of the set one year time period (page 2). Yet the only evidence 
required under the regulations is the properly addressed, dated and signed certificate of mailing, 
which was provided with the original signature with the amendment. Applicants respectfully 
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submit that a statement from the US Postal Service or other evidence beyond the signud 
certificate of mailing is not required to be accorded the mailing date under 37 C.F.R. 1 .8. 

Section 512 of the MPEP provides that when a paper is received in the U.S. Patent and 
Trademark Office after the end of the period for reply, the paper should be inspected to 
determine if a certificate of mailing or of transmission has been included. In those instances 
where a certificate of mailing or of transmission does appear in the paper, a check should be 
made to determine whether the indicated date of deposit or transmission is within the period for 
reply. If the date indicated in the certificate is after the end of the period for reply, the paper is 
untimely and no notation of the date need be made. Where the date indicated on the certificate is 
within the period for reply, the paper should be considered to be timely filed. 

Here, the amendment has a certificate of mailing with an indicated date of March 27, 
2001 . Because this date is it is within one year of issuance of the '026 patent, the ameodroent is 
within the period for compliance with 35 U.S.C. § 135 (a). Accordingly, under the M)'EP, a 
check of me date on the certificate of mailing should be all that is required by the Examiner 
before accepting the document -as timely filed. 

For these reasons, Applicants respectfully request that the rejections be withdrawn and 
that an interference be declared between the present application and the '026 patent and any 
continuing or divisional application thereof. 

No fee is believed due for the filing of this paper. If the undersigned is mistaken, 
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however, please charge any fee due or credit any refund to deposit account 03-2775. 

Respectfully submitted, 

CONNOLLY BOVE LODGE & HUTZ LLP 



Dated: May 5, 2003 
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By;_ 

Christine M. Hansen 
Registration No. 40,634 
P.O. Box 2207 
Wilmington, DE 19899 
(302) 888-6432 
Attorney for Applicants 
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